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PER VIKRAM SINGH YADAV, A.M. :

The present appeals have been preferred by the assessee against the respective

orders passed by the Id. Commissioner of Income Tax, NFAC, Delhi dated 04/09/2023.

2. The assessee in these appeals has contested the action of the Id. CIT(A) in
dismissing the appeals of the assessee against the additions made by the Assessing
officer while passing the assessment order u/s 147 r/w 144 of the Act and levy of
penalty u/s 271(1)(c) of the Act on the ground of limitation and without the deciding

the appeals on merits of the case.

3. In this regard, the Id. AR for the assessee has invited our attention to the
impugned orders so passed by the Id. CIT(A) and submitted that the Id CIT(A) has
dismissed the appeals on the grounds of limitation. It was submitted that firstly, there
was no delay in filing the appeals before the Id CIT(A) and secondly, the Id CIT(A) has

not issued any show-cause before holding that the appeals are barred by limitation



and therefore, there is clearly violation of the principle of natural justice. In this regard,
our reference was drawn to Form 35 wherein the assessee has stated the date of the
communication of the assessment order as 16/07/2018 and it was submitted that
thereafter, the assessee has filed the appeal before the Id CIT(A) on 11/08/2018 and
there was thus no delay in filing the appeal by the assessee. It was further submitted
that the Id CIT(A) has considered the date of the assessment orderi.e, 15/11/2017 as so
passed by the AO as the date of communication of the order to the assessee and
considering the same, has worked out the period of delay which is factually incorrect.
It was submitted that it is a matter of record that the assessee didn’t receive the original
order so passed by the AO u/s 147 r/w 144 of the Act and once she came to know
about the passing of the order and certified copy of the order was obtained from the
AO on 16/07/2018, the assessee has filed the appeal. In this regard, our reference was
drawn to the penalty order passed by the AO u/s 271(1)(c) where the AO himself has
stated that the assessment order alongwith demand notice and notice u/s 271(1)(c)
dated 15/11/2017 was served upon the assessee vide office no. 9993 dated 17/11/2017
and which was received back undelivered. Further, in support of the aforesaid
explanation, the assessee has submitted the affidavit of the assessee, the death
certificate of earlier Counsel and request letfter to the AO by the new Counsel seeking
inspection of the records and requesting for certified copy of the assessment order. It
was accordingly submitted that the Id CIT(A) has wrongly held that there was delay in
fling the appeal and had the assessee or the Counsel being put to notice, the
aforesaid explanation could have been submitted before him but due to lack of any
such notice, the assessee was prevented from furnishing any explanation in this regard.

It was submitted that similar fact pattern exist for the matter relating to levy of penalty



and there was no delay in filing the said appeal. It was accordingly submitted that
there was no delay in filing the appeals and the appeals of the assessee be admitted
and the matter be decided on merits and the assessee be allowed one more
opportunity to represent its case before the Id CIT(A) and the matter may accordingly

be set-aside to the file of the Id CIT(A).

4, The Id. DR has relied on the orders of the Id CIT(A), at the same fime, has not
expressed any reservation where the matters are remitted back to the file of the Id

CIT(A) for examination on merits.

5. We have heard the rival contentions and purused the material available on
record. We find that the |d AR has correctly brought out the fact that the date of the
assessment order is not the date when the order was communicated to the assessee as
the original order was returned back by the postal authorities undelivered as so noted
by the AO. It is only on receipt of the certified copy of the order on 16/07/2018, the
order so passed can be said to be communicated to the assessee and thereafter, the
appeal was filed on 11/08/2018 and there is admittedly no delay in filing the appeal.
The assessee was also not put to notice before dismissing the appeal which is also
against settled principle of natural justice. Similar fact pattern exist for the penalty order
and appeal so filed by the assessee on receipt of the certified copy. The findings of the
ld CIT(A) in this regard are accordingly set-aside and both the matters are hereby set
aside to the file of the |d CIT(A) with a direction to admit and decide the appeals on
merits as per law after giving proper and adequate opportunity to the assessee to
present its case. The Id. CIT(A) will serve notice of hearing on the assessee through

electronic mode on the email address provided by the assessee. Needless to say, the



assessee will participate in the proceedings and submit necessary information and

documentation as called for and as advised.

6. The appeals of the assessee are treated as allowed for statistical purposes.

Order pronounced in the open Court on 27/06/2024.
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